AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§49.167

(c) When and where does this program
apply?

(1) The provisions of this program
apply to new major sources and major
modifications at existing major
sources located in nonattainment areas
in Indian country where there is no
EPA-approved nonattainment major
NSR program beginning on August 30,
2011. The provisions of this program
apply only to new sources and modi-
fications that are major for the regu-
lated NSR pollutant(s) for which the
area is designated nonattainment.

(2) The provisions of this program
cease to apply in an area covered by an
EPA-approved implementation plan on
the date that our approval of that im-
plementation plan becomes effective,
provided that the plan includes provi-
sions that comply with the require-
ments of part D of title I of the Act and
§51.165 of this chapter for the construc-
tion of new major sources and major
modifications at existing major
sources in nonattainment areas. Per-
mits previously issued under this pro-
gram will remain in effect and be en-
forceable as a practical matter until
and unless the Tribe issues new Dper-
mits to these sources based on the pro-
visions of the EPA-approved Tribal im-
plementation plan.

(d) What general provisions apply
under this program? The following gen-
eral provisions apply to you as an
owner/operator of a source:

(1) If you propose to construct a new
major source or a major modification
at an existing major source in a non-
attainment area in Indian country, you
must obtain a major NSR permit under
this program before beginning actual
construction. If you commence con-
struction after the effective date of
this program without applying for and
receiving a permit pursuant to this
program, you will be subject to appro-
priate enforcement action.

(2) If you do not construct or operate
your source or modification in accord-
ance with the terms of your major NSR
permit issued under this program, you
will be subject to appropriate enforce-
ment action.

(3) Issuance of a permit under this
program does not relieve you of the re-
sponsibility to comply fully with appli-
cable provisions of any EPA-approved
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implementation plan or FIP and any
other requirements under applicable
law.

(4) Nothing in this program prevents
a Tribe from administering a non-
attainment major NSR permit program
with different requirements in an ap-
proved TIP as long as the TIP meets
the requirements of part D of title I of
the Act.

§49.167 Definitions.

For the purposes of this program, the
definitions in part 51, Appendix S,
paragraph II.A of this chapter apply,
unless otherwise stated. The following
definitions also apply to this program:

Allowable emissions means ‘‘allowable
emissions” as defined in part 51, Ap-
pendix S, paragraph II.A.11 of this
chapter, except that the allowable
emissions for any emissions unit are
calculated considering any emission
limitations that are enforceable as a
practical matter on the emissions
unit’s potential to emit.

Enforceable as a practical matter
means that an emission limitation or
other standard is both legally and prac-
ticably enforceable as follows:

(1) An emission limitation or other
standard is legally enforceable if the
reviewing authority has the right to
enforce it.

(2) Practical enforceability for an
emission limitation or for other stand-
ards (design standards, equipment
standards, work practices, operational
standards, pollution prevention tech-
niques) in a permit for a source is
achieved if the permit’s provisions
specify:

(i) A limitation or standard and the
emissions units or activities at the
source subject to the limitation or
standard;

(ii) The time period for the limita-
tion or standard (e.g., hourly, daily,
monthly and/or annual limits such as
rolling annual limits) and

(iii) The method to determine com-
pliance, including appropriate moni-
toring, recordkeeping, reporting and
testing.

(3) For rules and general permits that
apply to categories of sources, prac-
tical enforceability additionally re-
quires that the provisions:
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(i) Identify the types or categories of
sources that are covered by the rule or
general permit;

(ii) Where coverage is optional, pro-
vide for notice to the reviewing author-
ity of the source’s election to be cov-
ered by the rule or general permit and

(iii) Specify the enforcement con-
sequences relevant to the rule or gen-
eral permit.

Environmental Appeals Board means
the Board within the EPA described in
§1.25(e) of this chapter.

Indian country, as defined in 18 U.S.C.
1151, means the following:

(1) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States government,
notwithstanding the issuance of any
patent and including rights-of-way run-
ning through the reservation;?

(2) All dependent Indian communities
within the borders of the United States
whether within the original or subse-
quently acquired territory thereof and
whether within or without the limits of
a state and

(3) All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same.

Indian governing body means the gov-
erning body of any Tribe, band or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government.

Reviewing authority means the Ad-
ministrator or an Indian Tribe in cases
where a Tribal agency is assisting EPA
with administration of the program
through a delegation under §49.173.

Synthetic minor HAP source means a
source that otherwise has the potential
to emit HAPs in amounts that are at or
above those for major sources of HAP
in §63.2 of this chapter, but that has
taken a restriction such that its poten-
tial to emit is less than such amounts
for major sources. Such restrictions
must be enforceable as a practical mat-
ter.

Synthetic minor source means a source
that otherwise has the potential to
emit regulated NSR pollutants in

1Under this definition, EPA treats as res-
ervations trust lands validly set aside for the
use of a tribe even if the trust lands have not
been formally designated as a reservation.
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amounts that are at or above those for
major sources in Appendix S, but that
has taken a restriction such that its
potential to emit is less than such
amounts for major sources. Such re-
strictions must be enforceable as a
practical matter.

§49.168
me?

Does this program apply to

(a) In a nonattainment area for a pol-
lutant in Indian country, the require-
ments of this program apply to you
under either of the following cir-
cumstances:

(1) If you propose to construct a new
major source (as defined in part 51, Ap-
pendix S, paragraph II.A.4 of this chap-
ter) of the nonattainment pollutant.

(2) If you propose to construct a
major modification at your existing
major source (as defined in part 51, Ap-
pendix S, paragraph II.A.5 of this chap-
ter), where your source is a major
source of the nonattainment pollutant
and the proposed modification is a
major modification for the nonattain-
ment pollutant.

(b) If you own or operate a major
source with a state-issued nonattain-
ment major NSR permit, you must
apply to convert such permit to a Fed-
eral permit under this program by Sep-
tember 4, 2012.

(c) If you propose to establish a syn-
thetic minor source or synthetic minor
HAP source or to construct a minor
modification at your major source, you
will have to comply with the require-
ments of the Federal minor NSR pro-
gram in Indian country at §§49.151
through 49.165 or other EPA-approved
minor NSR program, as applicable.

49.169 Permit approval criteria.

(a) What are the general criteria for
permit approval? The general review cri-
teria for permits are provided in part
51, Appendix S, paragraph II.B of this
chapter. In summary, that paragraph
basically requires the reviewing au-
thority to ensure that the proposed
new major source or major modifica-
tion would meet all applicable emis-
sion requirements in the EPA-approved
implementation plan or FIP, any appli-
cable new source performance standard
in part 60 of this chapter and any appli-
cable national emission standards for
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